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IN RESPONSE TO
WRITTEN SUBMISSIONS DATED 6 JULY 2022
OF IAN MCGRAIL
_____________________________________________________________________

1. These brief submissions are made on behalf of (i) HM Government of Gibraltar, (ii)
Fabian Picardo (Chief Minister), (iii) Nicholas Pyle (at all material times, Governor of
Gibraltar) and (iv) Michael Llamas (Attorney General for Gibraltar) (hereafter
collectively “the Government Parties”) in response to written submissions dated 6
July 2022 made on behalf of Ian McGrail (“McGrail Written 2”).

2. These submissions are limited to the extent and manner of the application of the
principle of Open Justice to this Inquiry, and seek to avoid repetition of Written
Submissions dated 8 July 2022 on behalf of the Government Parties (“Government
Parties Written 1”).
Application of Article 10 ECHR
3. For the reasons expounded in para 53 of Government Parties Written 1, neither Article
10 ECHR or Section 10 Gibraltar Constitution have any application to the Inquiry. A
copy of paras 6.83 to 6.88 of Beer, Public Inquiries is attached for the assistance of the
Inquiry Team.
4. Magyar Helsinki Bizottsag v Hungary [GC] – 18030/11 is not authority for the
proposition for which Mr McGrail appears to advance it, and the description in paras
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21 and 27 of McGrail Written 2 to what it is said to have established would appear to
be unhelpfully incomplete.
5. In so far as is apposite to Mr McGrail’s submissions Magyar established as follows:
5.1 At paras 155 and 156 (and see Held 12)
“155. The object and purpose of the Convention, as an instrument for the protection
of human rights, requires that its provisions must be interpreted and applied in a
manner which renders its rights practical and effective, not theoretical and
illusory. As is clearly illustrated by the Court’s recent case-law and the rulings of
other human-rights bodies, to hold that the right of access to information may under
no circumstances fall within the ambit of art.10 of the Convention would lead to
situations where the freedom to “receive and impart” information is impaired in such
a manner and to such a degree that it would strike at the very substance of freedom of
expression. For the Court, in circumstances where access to information is
instrumental for the exercise of the applicant’s right to receive and impart
information, its denial may constitute an interference with that right. The principle of
securing Convention rights in a practical and effective manner requires an applicant
in such a situation to be able to rely on the protection of art.10 of the Convention.
156. In short, the time has come to clarify the classic principles. The Court continues
to consider that “the right to freedom to receive information basically prohibits a
Government from restricting a person from receiving information that others wish or
may be willing to impart to him”. Moreover, “the right to receive information cannot
be construed as imposing on a state positive obligations to collect and disseminate
information of its own motion”. The Court further considers that art.10 does not
confer on the individual a right of access to information held by a public authority
nor oblige the Government to impart such information to the individual. However, as
is seen from the above analysis, such a right or obligation may arise, firstly, where
disclosure of the information has been imposed by a judicial order which has gained
legal force (which is not an issue in the present case) and, secondly, in circumstances
where access to the information is instrumental for the individual’s exercise of his or
her right to freedom of expression, in particular “the freedom to receive and impart
information” and where its denial constitutes an interference with that right.”
5.2 At paras 157-159, 161-164, 166,168 and 170 (see Held 13)
“H13. Recent case-law offered valuable illustrations of the relevant criteria for
assessing whether and to what extent a denial of access to information constituted an
interference with art.10 in the particular circumstances of an individual case. First,
the purpose of the information request must be for a person to exercise their freedom
to “receive and impart information and ideas” to others. By reason of the “duties and
responsibilities” inherent in the exercise of freedom of expression, the information
sought by the person had to be “necessary”. Secondly, the nature of the information
sought had generally to meet a public interest test in order to prompt a need for
disclosure under art.10 . The privileged position accorded to political speech and
debate on questions of public interest was relevant. Thirdly, the particular role of the
seeker of the information in “receiving and imparting” it to the public had special
importance. An important consideration was whether the person in question was
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acting in the capacity of a public “watchdog”. Fourthly, whether information
requested was ready and available constituted an important criterion. [157]–[159],
[161]–[164], [166], [168], [170]”
6. It is thus self-evident that Magyar does not avail Mr McGrail in this Inquiry. In fact,
in the context of this Inquiry, Magyar is against him. None of the requirements for the
exceptional application of Article 10 apply. This is precisely the position that had been
taken by Dame Janet Smith in the Shipman Inquiry, and Lord Hutton in the Hutton
Inquiry.

The Common Law
7. R (Guardian News and Media Ltd) v City of Westminster Magistrates’ Court was a
case about the principle of open justice in the administration of justice in the courts,
which is well settled and not in dispute. Toulson LJ said nothing about the manner and
extent of its application to statutory inquiries. Ditto Cape Intermediate Holdings.

8. Contrary to para 18 of McGrail Written 2, Kennedy v The Charity Commissioner did
not hold “that the common law principle of open justice applies to public inquiries”.
9. Kennedy v The Charity Commissioner. This case involved a statutory Inquiry that had
been conducted in private by the Charity Commission into particular charities, and in
respect of which it had published a report. The requirement for opennesss and
transparency were baked by the Charities Act into the requirements for the
performance by the Charity Commission of its functions (see Kennedy v The Charity
Commissioner per Lord Mance at [22], [45] and [55]. After the Inquiry had finished
and the report had been published, a journalist who wanted the Charity Commission to
provide him with copies of documents that it had in its possession for the conduct of
the inquiry made a request under the UK Freedom of Information Act for the inquiry
to produce those documents to him. The Freedom of Information Act contained an
exemption in respect of courts and inquiries obligation to disclose such documents.
The issue was whether that exemption lasted only until the inquiry had finished or
lasted indefinitely thereafter. The issue before the court in the appeal was: to what
extent should the Charity Commission disclose further information concerning
inquiries on which it had already published reports (see at [48]). The case was thus
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about the alleged clash between Article 10 ECHR and the statutory exemption to the
provision of court and inquiry papers in the Freedom of Information Act. The Court of
Appeal did not accede to the journalist’s request/claim for production of documents.
10. I would refer the Inquiry to the statements of the judges that touched on the issue of
the manner and extent to which the principles of open justice may (or may not) apply
to inquiries, set out in para 43 of Government Parties Written 1.
11. Even Lord Toulson (who came the closest to saying what Mr McGrail asserts and prays
in aid) did not say that the principle of open justice applies to inquiries in the same
manner and to the same extent as it does to courts of law. At [111] he said: “before
discussing the question whether and to what extent the same principle is applicable in
relation to statutory inquiries….”.
12. What Lord Toulson said (at [124]), which is not in dispute is that “the considerations
which underlie the open justice principle in relation to judicial proceedings apply also
to those charged by Parliament with responsibility for conducting quasi-judicial
inquiries and hearings” (underlining added for emphasis). But he then immediately
went on to make clear that the application of the principle was circumscribed by the
provisions of the relevant statute.
13. See at [126]: “In each case it is necessary to have close regard to the purpose and
provisions of the relevant statute.” And at [128]: “To the extent that an enactment
contains provisions about disclosure of documents or information, such provisions
have the force of law. But to the extent that Parliament has not done so, it must be for
the statutory body to decide questions of disclosure, subject to the supervision of the
court.”
14. The Government Parties’ submissions are therefore entirely consonant with Lord
Toulson words, properly applied, even though they were not the “Supreme Court’s
unambiguous finding in Kennedy” (para 24 McGrail Written 2). The open justice
principle may be applied by the Inquiry absent statutory impediment e.g. on the
question of publication and who the Inquiry reports to.
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15. It was submitted on behalf of Mr McGrail (at para 19) that Lords Neuberger and Clarke
agreed with Lord Toulson. That was about the decision in the appeal and the reasons
for it (which did not include the issue we are now concerned with). This is best
demonstrated by the fact that those two judges also agreed with Lord Mance (who said
something quite different on the subject - para 43(v) of Government Parties Written
1).
The meaning of section 3(2)(e)(e) of the Commissions of Inquiry Act

16. To overcome the insuperable obstacle that, even per Lord Toulson, statutory
impediment represents to their submission that as to the extent of the application of
the principle of open justice, it is submitted on behalf of Mr McGrail (see para 25
McGrail Written 2) that the Government’s power to direct “whether or not the inquiry
is to be held wholly or partly in public” does not permit the government to direct that
the inquiry is held entirely in private. This submission is plainly wrong and
unsustainable both in law and semantically. The power to direct that the inquiry is not
held wholly in public is precisely the power to direct that it be held “entirely in
private”. If the interpretation for which Mr McGrail contends were correct, the words
“or partly” would serve no purpose in the section.
SIR PETER CARUANA KCMG, QC
CHRIS ALLAN
Peter Caruana & Co
Suite 933
Europort
18th July 2022
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