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Inquiry into the Retirement of the Former Commissioner of Police Mr 
Ian McGrail (“the Inquiry”)  
 
Determination of an application for funding of legal representation for 

Mr Ian McGrail (“Mr McGrail”) 

 

1. This is a determination of an application for Legal Expenses Funding made to the 

Inquiry on behalf of Mr McGrail. 

2. The Inquiry was commissioned under the Commissions of Inquiry Act 1888 (‘the 1888 
Act’) pursuant to Legal Notice no.34 of 2022, published in the Gibraltar Gazette on 4 

February 2022. As set out in the Legal Notice, the Inquiry will inquire into the reasons 

and circumstances leading to Mr Ian McGrail ceasing to be Commissioner of Police in 

June 2020 by taking early retirement. 

3. A date has now been fixed for a preliminary hearing on 22 June 2022. To allow Mr 

McGrail to prepare for that hearing, and also so that Mr McGrail is in a position to 

submit witness evidence requested by the Inquiry, it has been necessary to determine 

the extent to which Her Majesty’s Government of Gibraltar (‘the Government’) will be 

responsible for funding Mr McGrail’s legal representation. 

Factual background 

4. By letter from his solicitors dated 11 April 2022, Mr McGrail has invited me, as the 

Commissioner of the Inquiry, to find that the Government will fund the cost of his legal 

team, which is presently constituted as follows: 

a. Charles Gomez & Company (‘Gomez & Co’), a local firm in Gibraltar, as 

instructing solicitors and junior counsel. Gomez & Co has since confirmed that 

it would utilise two instructing solicitors at the firm, Charles Gomez (call 1982) 

and Nicholas Gomez (call 2011), as well as local paralegals. 

b. Ms Caoilfhionn Gallagher QC (call 2001; silk 2017) and Mr Adam Wagner (call 

2007) both of Doughty Street Chambers, London, as senior and junior 

specialist counsel.  

c. A locally recruited research analyst. 



 
 
 
 

2 
 

 

5. Mr McGrail’s letter argues that the 1888 Act gives me, as Commissioner, a power to 

award legal costs. He invites me to exercise that power in respect of his legal team. 

For the reasons set out below, my powers are limited to making a recommendation to 

Government that the legal costs of a participant be paid, and do not extend to making 

such an award myself. 

6. Mr McGrail and the Government (through its solicitors Peter Caruana & Co) have been 

engaged in legal correspondence on the conduct of the Inquiry since mid-2020. By 

letter dated 19 August 2020, Peter Caruana & Co indicated that the Government would 

be minded to fund the proper and reasonable cost of Mr McGrail’s representation by a 

Gibraltar legal counsel. I do agree that it would be appropriate for Mr McGrail to benefit 

from funding of legal representation by Gibraltar solicitors / legal counsel, particularly 

given his central role in this Inquiry and the fact that the other participants in the Inquiry 

who have been identified to date, given their statutory roles under the 1888 Act (namely 

the Chief Minister, the Deputy Governor and the Gibraltar Police Authority), all benefit 

from publicly-funded legal representation.  

7. The only remaining question is whether the Government should additionally fund the 

cost of specialist London counsel (and if so, how many), and/or a locally recruited 

research analyst. For the reasons set out below, I have concluded and recommend to 

Government that: 

a. Irrespective of the Government’s prior commitment, the Government should 

fund Mr McGrail’s Gibraltar legal counsel, being a junior and senior solicitor, 

assisted by local paralegals where that is economically justified. 

b. The Government should also fund one UK specialist counsel, to be selected by 

Mr McGrail, but not two counsel as currently sought. 

c. The Government should not fund the research analyst sought. 

8. This recommendation will be submitted to the Government for approval in accordance 

with section 13 of the 1888 Act. 

9. The hourly rates for all counsel, solicitors and paralegals to be engaged shall be 

subject to the maximum hourly rates listed in paragraph 12(e) of the Funding Protocol. 

The legal position 

a) Power to make recommendations as to legal funding 
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10. Mr McGrail correctly submits that, pursuant to section 11 of the 1888 Act, a person 

whose conduct is the subject of an Inquiry is entitled to representation by “counsel” 

(although this term is not defined by the 1888 Act as being a solicitor, barrister or 

either). The section provides that: 

“Any person whose conduct is the subject of inquiry under this Act, or who is in 

any way implicated or concerned in the matter under inquiry, shall be entitled 

to be represented by counsel at the whole of the inquiry, and any other person 

who may consider it desirable that he should be so represented may, by leave 

of the commissioners, be so represented.” 

11. However, the 1888 Act does not contain a power by which the Chairman of the Inquiry 

can definitively order that expenses incurred by a witness be charged to the 

Consolidated Fund. Section 13 of the 1888 Act provides that: 

“The commissioners shall have the power to include in the expenses of giving 

effect to the provisions of this Act any reasonable sum, which they may think fit 

to recommend by certificate under their hand, to be paid to any witness for his 

expenses and loss of time, and which may be approved by the Government.” 

12. Section 14 of the 1888 Act provides that: 

“The expenses of carrying this Act into effect and of all matters and proceedings 

under this Act are hereby charged upon the Consolidated Fund.” 

13. Thus, the position in Gibraltar differs to the position in England and Wales, where the 

Chairman of an Inquiry has exclusive authority to decide whether to make an award in 

relation to expenses, including legal representation: see section 40 of the Inquiries Act 

2005 (UK) (‘the UK Inquiries Act’). The Inquiry Rules 2006, made pursuant to section 

41 of the UK Inquiries Act, create a detailed and prescriptive scheme for the award of 

costs by the Chairman. 

14. By way of illustration of the operation of the procedure in Gibraltar, the Tribunal into 

whether the Hon. Mr Justice Schofield should be removed from the office of Gibraltar 

(‘the Schofield Inquiry’) made a recommendation “as agreed by the Chief Justice and 

the Government, as to the costs of the representation of the Chief Justice, in 

accordance with section 13 of the 1888 Act”.1 It should be noted that the 1888 Act 

 
1 https://www.jcpc.uk/cases/docs/jcpc-2009-0016-judgment.pdf. The Tribunal’s Report commences on p88. 
First Schedule, para 4. As to the funding decision on the Chief Justice, see First Schedule, para 4. 
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applied to the Schofield Inquiry by virtue of section 64(5) of the Gibraltar Constitution 

Order 2006. Section 64(5) provides that: 

“The provisions of sections 4, 7, 8, 9, 10, 11, 12, 13 and 14 of the Commissions 

of Inquiry Ordinance [Act] shall apply in relation to a tribunal appointed under 

subsection (4) as they apply in relation to the Commissions appointed under 

that Ordinance [Act] and for that purpose those provisions shall have effect as 

if they formed part of this section.”  

15. Mrs Schofield (the wife of the then Chief Justice) sought the Tribunal’s 

recommendation that she should be represented by counsel at the Inquiry in 

accordance with section 11 of the 1888 Act, and that her legal expenses should be 

paid in accordance with section 13 of the 1888 Act.2 The Tribunal concluded that she 

was entitled to representation as a person “implicated or concerned in the matter under 

inquiry”.3 However, the Tribunal was not persuaded that it was appropriate to 

recommend that her representation be publicly funded.4 

16. By his letter dated 11 April 2022, Mr McGrail submitted that it would be highly 

inappropriate for the Government to have any say in the composition of Mr McGrail’s 

legal team, given that certain members of Government will also be “implicated or 

concerned in the matter under inquiry”. However, given the wording of section 13 of 

the 1888 Act, it is necessary for expenses to be approved by the Government. I also 

understand that the relevant person within the Government who has considered this 

recommendation was neither a party to the Inquiry (that is, the Chief Minister or Deputy 

Governor), their lawyers, or the Attorney General (who Peter Caruana & Co have also 

indicated that they act for in the event that he is implicated or concerned in the matter 

under inquiry or called to be a witness in the Inquiry). 

b) Power to order the recovery of legal costs  

17. I am satisfied that the term “expenses” in section 13 of the 1888 Act encompasses 

legal costs, as well as pure expenses such as travel or accommodation. The term 

“expenses” is not defined in the 1888 Act, nor in the Evidence Act 1948, which provides 

that a person required to give evidence before a court in Gibraltar shall be entitled to 

“payment for expenses” (section 10(5)). However, given the wide remit of section 13 

 
2  Fourth Schedule, paras 1-4. 
3  Fourth Schedule, para 8. 
4  Fourth Schedule, para 9. 
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of the 1888 Act, it would appear that the term “expenses” should include legal costs 

which, on any view, are likely to be the principal cost of any witness in giving evidence 

to the Inquiry, and are specifically foreseen by the 1888 Act, given the statutory 

guarantee of representation by counsel. I have arrived at this conclusion based on a 

number of factors. 

18. First, there is no language in section 13 of the 1888 Act which purports to limit the 

scope of the term “expenses”, as appears in other legislation (for example, rule 34.7 

of the English Civil Procedure Rules and regulation 10 of The Crown Prosecution 

Service (Witnesses’ etc. Allowances) Regulations 1988, both of which refer specifically 

to the “travelling expenses” of witnesses).  

19. Second, by analogy, section 40(2) of the UK Inquiries Act also expressly provides that 

the power to award “amounts” to witnesses includes the cost of legal representation. 

20. Third, the Tribunal’s decision in the Schofield Inquiry demonstrates that the power to 

order “expenses” has been previously recognised as encompassing legal costs and 

exercised in that manner. The Tribunal was constituted by the Rt Hon Lord Cullen of 

Whitekirk KT, the Rt Hon Sir Peter Gibson and the Rt Hon Sir Jonathan Parker. Their 

interpretation of section 13 of the 1888 Act is therefore of weighty persuasive authority. 

21. Fourth, the ‘Inquiry Protocol relating to the Legal Representation at Public Expense’5  

recommended and certified by the Chairman of the Dr Giraldi Home Inquiry (‘the Dr 
Giraldi Inquiry Funding Protocol’) confirms that the sums paid to witnesses 

encompassed their legal expenses: 

“This Protocol has been recommended and certified by the Chairman of the 

inquiry under Section 13 of the Commissions of Inquiry Act (the Act) for the 

purposes of providing for the reasonable sums to be paid to certain witnesses 

to the Inquiry for their legal expenses (Legal Expenses Funding) and for these 

to be charged upon the Consolidated Fund. The Government has approved 

this Protocol under s13 of the Act.” 

22. The Dr Giraldi Home Inquiry is the most recent inquiry to have been conducted under 

the 1888 Act in Gibraltar. 

 
5 http://drgiraldihomeinquiry.gi/wp-content/uploads/2013/05/Inquiry-Protocol-relating-to-Legal-Representation-
at-Public-Expense.pdf  
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Funding protocol 

23. On 18 May 2022, I published a funding protocol that will apply to any funding decisions 

in this Inquiry (‘the Funding Protocol’) and sent a copy to Gomez & Co. The Funding 

Protocol is in accordance with the 1888 Act and largely mirrors the Dr Giraldi Home 

Inquiry Funding Protocol, but updates it in some respects.  

24. I have determined Mr McGrail’s application for legal funding in accordance with the 

Funding Protocol, as required by paragraph 1(b) of the Protocol. In particular, I have 

had regard to the overarching requirements to “act with fairness and with regard also 

to the need to avoid any unnecessary cost (whether to public funds or witnesses or 

others)” (paragraph 1(a)) and to take into account “whether making a Legal Expenses 

Funding award is in the public interest” (paragraph 3). 

25. I note that pursuant to paragraph 29 of the Funding Protocol, I have discretion to vary 

the terms of the Protocol on a case-by-case basis where it is considered necessary for 

the proper conduct of the Inquiry. 

Mr McGrail’s position on legal funding 

26. By letter from the Solicitors to the Inquiry on 27 April 2022, Mr McGrail was invited to 

provide representations on: 

a. The number of Gibraltar solicitors and/or barristers, as well as any trainee 

solicitors, pupils and/or paralegals that will form Mr McGrail’s local team; 

b. The roles, function and type of work it is envisaged that each team member is 

to undertake; 

c. The reasons why two UK counsel with their respective years’ call, in addition 

to the local legal team, are required; and  

d. What measures Gomez & Co intend to put in place to ensure that legal fees for 

Mr McGrail remain reasonable and proportionate, in the event that public 

funding was granted. 

27. Mr McGrail provided representations by email in response on 29 April 2022 through 

Gomez & Co. His position can be summarised as follows:  
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a. The proposed team is commensurate to the complexity and seriousness of the 

issues raised by the Inquiry and Mr McGrail’s central role in the events under 

investigation. 

b. The seniority of the team proposed would be entirely normal for any key 

participant in a UK public inquiry. 

c. Ms Gallagher QC and Mr Wagner have already been extensively involved in 

the events prior to and to an extent since the calling of the Inquiry and are 

therefore familiar with the issues and have earned the trust of Mr McGrail.  

d. Ms Gallagher QC and Mr Wagner both have extensive expertise in public 

inquiries and police law. They therefore bring experience and expertise which 

is not available from Gibraltar counsel. This experience and expertise will both 

assist the Inquiry and ensure that work is undertaken at a proportionate cost, 

as it is likely one or both counsel will have relevant experience of any issues 

which will arise during the Inquiry. 

e. Junior counsel (whose hourly rate will be less than senior counsel) will carry 

out a significant amount of preparatory work which would otherwise be done 

by leading counsel. Their joint instruction will save costs in final analysis. 

f. Gomez & Co is amenable to any reasonable systems and suggestions to 

ensure that costs remain reasonable and proportionate, such as costs 

budgeting to approximately estimate costs by phase of the Inquiry. 

28. On 9 May 2022, Mr McGrail was asked to provide information and evidence relating to 

the extent of Mr McGrail’s financial resources and confirmation that there are no other 

means by which such representation can be funded. In a letter dated 13 May 2022, Mr 

McGrail initially declined to provide detailed financial information. However, he 

subsequently provided this information on 14 May 2022 when a further opportunity to 

provide the information was offered following a further letter sent by the Solicitors to 

the Inquiry to Gomez & Co on 13 May 2022. 

29. It is not appropriate to set out Mr McGrail’s financial position in detail in this judgment. 

It suffices to highlight that the information provided  

 demonstrates that he is a person of some 

but by no means limitless means,  

. 
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Decision as to funding 

30. As set out in paragraph 7 above, I have recommended that the Government should 

fund Mr McGrail’s local team of solicitors and one UK specialist counsel. It is a matter 

for McGrail which of the UK specialist counsel he wishes the Government to fund, and 

whether he wishes to privately fund a second UK specialist counsel. 

31. There is no dispute that Mr McGrail is a person to whom a Legal Expenses Funding 

award may be made. He is the key individual in this Inquiry, the purpose of which is to 

inquire into the reasons and circumstances leading to his ceasing to be Commissioner 

of Police by taking early retirement. At this stage, I am satisfied that Mr McGrail meets 

each of the criteria in paragraph 4 of the Funding Protocol, namely: 

a. His conduct is the subject of the Inquiry;  

b. Mr McGrail may (theoretically, without any prejudgement of his conduct 

whatsoever) be subject to significant criticism in the course of the Inquiry’s 

proceedings; 

c. Mr McGrail would be prejudiced in seeking legal representation if there were 

any doubt about funding for payment of the same and there were no other 

means for such funding; and 

d. It is fair, necessary, reasonable and proportionate to make a Legal Expenses 

Funding award to him, and I consider that such an award is an appropriate use 

of public funds.  

32. Pursuant to paragraph 11 of the Funding Protocol, where the Chairman determines to 

make a Legal Expenses Funding award, this will normally be limited to the expenses 

of a (singular) recognised legal representative, which is defined in paragraph 7 as a 

qualified lawyer who has been approved, admitted and enrolled as a barrister or 

solicitor in Gibraltar (including pursuant to the temporary admission procedure for 

lawyers admitted for the purpose of any particular case or cases as set out in section 

28(2) of the Supreme Court Act 1960).  

33. In my view, Mr McGrail’s central position in the Inquiry justifies funding of both a senior 

and junior solicitor, as sought by Mr McGrail. Further, it would be an appropriate use 

of public funds for the Government to fund one specialist UK counsel for Mr McGrail. I 
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am persuaded that it would be in the public interest for the Government to fund this 

level of representation, for the following reasons: 

a. The involvement of specialist counsel with experience of both public inquiries 

and police law will be of tangible benefit to the Inquiry, and assist in the 

resolution of the Inquiry’s terms of reference. As Gibraltar is a smaller 

jurisdiction, the Gibraltar Bar does not have the same level of specialisation in 

this field as in the larger UK jurisdiction. 

b. As I have explained above, Mr McGrail is a key participant in this Inquiry, whose 

evidence will be of central relevance to the terms of reference. I agree with Mr 

McGrail’s submission that if he lacks proper legal representation, this will 

impact his ability effectively to participate in the Inquiry. 

c. As indicated above, Mr McGrail is a person of some but not limitless means. I 

am satisfied that if his local legal team and one UK counsel was not publicly 

funded, he would not be in a position to fund this expense without undue 

difficulty. In coming to this conclusion, I had regard to the fact that the Inquiry 

is tentatively scheduled to take place over three weeks, which will attract 

significant legal expense.  

34. Nevertheless, I do not consider that Mr McGrail has presented adequate justification 

for the public funding of two UK specialist counsel. In my judgment, it would not be in 

the public interest to do so for the following reasons: 

a. Both of the UK counsel proposed by Mr McGrail have significant experience in 

the area of public inquiries. Mr Wagner is a very senior junior. The benefits 

identified in paragraph 33 above can be realised through the presence of one 

specialist counsel: the presence of a second would not bring significant 

additional benefit, and Mr McGrail will not be prejudiced as a result. 

b. I am not persuaded by Mr McGrail’s submission that instructing two UK counsel 

would have overall cost savings. Although junior counsel may reduce the costs 

of senior counsel preparing for a hearing (for example, in preparing evidence), 

counsel would need to charge fees for attendance at the hearings. Experience 

dictates that the fee for attendance is likely to make up the lion’s share of their 

brief fees. In any event, in my view, any savings that could be achieved through 

the use of UK junior counsel could equally be achieved through the use of 
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Gibraltar junior counsel. As I have said above, while it is important that Mr 

McGrail benefits from the specialist knowledge and experience of one UK 

counsel, I do not consider that there is a need or justification for two UK 

counsel. 

c. Mr McGrail’s local lawyers (Gomez & Co) also have significant experience in 

public law and will be amply able to provide assistance on both substantive 

issues and local practice and procedure. Gomez & Co has indicated that it will 

act as “instructing solicitors / junior counsel”. I note the following information on 

Gomez & Co’s website, by way of illustration: 

 

“Charles Gomez…is regarded as ‘the lawyer you want in your corner 

for hard-fought cases’, and has ‘an excellent presence in the 

courtroom.’ The firm has experience in administrative law, criminal 

cases, financial services litigation and shipping disputes.” (Emphasis 

added and a direct quote from the Legal 500) 

“We specialise in complex litigation in the areas of …constitutional law, 

…judicial review…” 

“Our lawyers regularly appear before all Gibraltar courts and judges, 

and we have acted as instructing solicitors before the Judicial 

Committee of the Privy Council in London and the Spanish Supreme 

Court in Madrid.” 

“Nicholas is instructed on public law and human rights matters and has 

appeared in the Supreme Court of Gibraltar for constitutional motions 

and judicial reviews.” 

35. Finally, I declined to recommend that the Government fund a research analyst. 

Insufficient details were provided as to the role that would be played by such a person. 

However, as set out in paragraph 15(a) of the Funding Protocol, investigative work will 

not normally be funded as this is the role of the Inquiry itself. 

Expenses already incurred 

36. Pursuant to paragraph 16 of the Funding Protocol, expenditure incurred before the 

making of a Legal Expenses Funding award will not normally be recoverable, except 



 
 
 
 

11 
 

 

where it has been expressly agreed in advance by the Solicitors to the Inquiry on behalf 

of the Chairman. No such agreement had been made in this case. However, I may 

vary the protocol where it is necessary for the proper conduct of the Inquiry.  

37. I consider that the public funding of Mr McGrail’s legal representation should extend to 

any preparation by his local legal team and one specialist counsel since the Gazette 

Announcement on 4 February 2022. In particular, it is appropriate that the funding 

should extend to expenses already incurred in the preparation of Mr McGrail’s witness 

statement, which the Solicitors to the Inquiry have invited Mr McGrail to provide. 

However, I do not consider that public funding should compensate Mr McGrail for the 

costs of any pre-action correspondence prior to the Government announcing the 

Inquiry, such as the correspondence between Gomez & Co and Peter Caruana & Co 

between August and October 2020. 

38. I draw the attention of Mr McGrail and his legal team to paragraphs 18 to 28 of the 

Funding Protocol, by which the assessment of budgets and bills will be managed. 

Sir Peter Openshaw 

                  23 May 2022 

 

Postscript to recommendation 
 

39. This decision was sent to Gomez & Co on 23 May 2022. In response, Gomez & Co 

made further submissions, which were focused in particular on my conclusion in 

paragraph 34(b) above that:  

“I am not persuaded by Mr McGrail’s submission that instructing two UK 

counsel would have overall costs savings. Although junior counsel may reduce 

the costs of senior counsel preparing for a hearing (for example, in preparing 

evidence), counsel would need to charge fees for attendance at the hearings. 

Experience dictates that the fee for attendance is likely to make up the lion’s 

share of their brief fees. In any event, in my view, any savings that could be 

achieved through the use of UK junior counsel could equally be achieved 

through the use of Gibraltar junior counsel.” 
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39. By email dated 27 May 2022, Gomez and Co submitted that: 

 

“…we propose that rather than exclude one member of the current counsel 

team, we be authorised to continue with both Leading and Junior Counsel, but 

with Leading Counsel’s input being targeted, and with only Junior Counsel 

attending throughout the substantive hearing. Our intention is that there would 

be roughly an 20/80 percentage of hours for Leading and Junior Counsel 

respectively. We bear in mind that the rate for leading counsel (QC) is higher 

than the rate for a senior junior, and that funding a QC throughout would, of 

course, be more expensive than funding a senior junior throughout, and so 

there would be a substantial saving to this approach. This will include both 

preparation work and attendance at the final hearings, where we anticipate 

Leading Counsel would only attend c. 3 days in total of the 3-week hearing, 

whilst Junior Counsel will attend the entirety. We anticipate both counsel will 

attend the preliminary hearing and be engaged in the drafting of submissions, 

but with the higher proportion of work being undertaken by Junior 

Counsel.  Overall, Leading Counsel would be working no more than 1 hour for 

every 5 Junior Counsel works, on this 20/80 basis.”  

 

40. This proposal is unusual, because the normal practice where both senior and junior 

counsel have been briefed is for junior counsel to bear more of the burden of 

preparation in advance of a hearing, and for senior counsel to be responsible for any 

oral advocacy. However, Gomez & Co are content with this arrangement (and indeed, 

have proposed it as an alternative to the Government funding more extensive 

involvement of senior counsel). 

  

41. The proposal is attractive because it will ultimately be more cost-effective than the 

alternative which I approved in my original recommendation, namely that of Ms 

Gallagher QC representing Mr McGrail for the entirety of the substantive hearing. I am 

therefore prepared to recommend that the Government fund both Mr Wagner and Ms 

Gallagher QC, strictly on the basis of the 20/80 percentage split proposed by Gomez 

& Co. I must caution that the work carried out should be carefully monitored by the 

Solicitors to the Inquiry in accordance with the provisions of the Funding Protocol, to 

ensure that Mr McGrail’s legal team is kept to the 80/20 split that it has proposed and 
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that, without further authority, the attendance of Leading Counsel at the hearing is 

limited to three days.   

 

Sir Peter Openshaw 
1 June 2022 
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